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DIGESTS OF RECENT OPINIONS 





sURY — Recovery of Amount 
Paid — Declaration of No Set 
of — Failure to set up in Fore- 


dosure. 
Jersey Court of Errors and 

Appeals. 

in vy. Rosenthal. 

tober 20, 1936. 

appeal from Supreme Court. 
Reversed in part. 

: plaintiff-appellant, Alvord & 
Alvord. 
br defendant-respondent, 
as G. Tuso. 

ogan, C. J. 

Plaintiff sued to recover moneys 
yeged to have been usuriously 
d by him to the defendant in 
e form of a bonus of ten per 
mnt in addition to the lawful rate 
interest on two mortgages. De- 
ndant answers setting up written 
msions of the term of the 
ortgages containing a statement 
the amount due and a declara- 
mn of no set-off; that the mort- 
ges were assigned to a New 
ork bank and plaintiff executed a 
rther declaration of no set-off. 
fendant urges this amounted to 
release, and goes on to state by 
y of counter-claim that an ac- 


Thom- 


punt was stated between the 


jes when plaintiff was in ar- 


ars as a result of which plain- 


gave defendant notes covering 

arrearages and that this 
mounts to an accord and satis- 
tion. By way of further an- 
er defendant said that when he 
hd the bank foreclosed the sec- 
bd mortgage the plaintiff aband- 
ed the defense of usury under an 
ment whereby the mortgagor 
teded the premises to Lubin for 
benefit of the present plaintiff 


prone year with an option to re- 


ase the premises for $30,000. 
ae court non-suited plaintiff on 


be ground that these transactions 
bade Out an accord and satisfac- 


Held: We cannot agree with this 











oa melusion. A borrower can re- 
over for usury on the theory that 
dman $b premium is received for the 
of the borrower upon an im- 
. ued promise to repay it to him, 
rs and | McIntosh, 39 N. J. L. 22; 
ntz v. Taylor, 57 Idem 213, 30 
ACE fel 551; Weitz v. Quigley, 88 N. 
TY L. 617, 97 Atl 254. A new 
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agreement cannot purge the trans- 
action of its original vice, Kobrin 
v. Hull, 96 N. J. Eq. 41, 124 Atl. 
365, affirmed 97 N. J. Eq. 546, 128 
Atl. 921. 

As to the second mortgage how- 
ever, if plaintiff (mortgagor) was 
entitled to a credit in the amount 
of the usury, his failure to litigate 
the question in the Chancery suit 
concludes him as to the amount of 
the debt, McMichael v. Horay, 90 
N. J. L. 142; Murray v. Pearce, 95 
Idem 104. 

As to the usury in connection 
with the first mortgage however, 
there was no accord and satisfac- 
tion. 

Reversed in part. 





MORTGAGE DEFICIENCY — 
Statute of Limitations — Pay- 
ment by Grantee. 

New Jersey Court of Errors and 
Appeals. 

Ramsey v. Hutchinson. 

October 20, 1936. 

On appeal from Supreme Court. 
(opinion in 58 N. J. L. J.359). Re- 
versed. 

For plaintiff-appellants, Harvey T. 
Satterthwaite. 

For defendant-respondent, 
L. Smith, James S. Turp. 

Per Curiam: 

Plaintiff's action was to recover 
the deficiency on a bond secured 
by mortgage after foreclosure. De- 
fendant, a former owner, conveyed 
to a grantee who assumed pay- 
ment of plaintiff's mortgage and 
the grantee made payments of in- 
terest thereafter although defend- 
ant did not. Defendant set up the 
defense of the Statute of Limita- 
tion and the trial court held it well 
pleaded. 

Held: This was error. Biddle v. 
Pugh, 59 N. J. Eq. 480 settles the 
rule that where lands are con- 
veyed to successive grantees sub- 
ject to a debt secured by bond and 
mortgage, each of whom by coven- 
ant assumes to pay the mortgage 
debt, payments of interest by the 
successive grantees are referrable 
to the bond held by the mortgagee 
and stays the running of the stat- 





David 





ute. 

Regardless of the merit of this | 
view, a uniform ruling by the Su- | 
preme Court over a course of years | 
should not be set aside except for 
cogent reasons, Levy v. Elizabeth, 
81 N. J. L. 643, 647. 

Reversed. 


NEGLIGENCE — Duty of Pedes- 





2| which was at a standstill ten feet 
4, out from curb. Defendant urges 





trian — Question for Jury. 

New Jersey Court of Errors and 
Appeals. 

Horowitz v. Shanerman. 

October 2, 1936. 

On appeal from Essex County Cir- 
cuit Court. Affirmed. 

For plaintiffs-respondents, Fast & 
Fast, (Herman L. Fast of coun- 
sel). 

For defendant-appellant, Wall, 
Haight, Carey & Hartpence, 





(John A. Hartpence and James 
R. Laird, Jr. of counsel). 
Rafferty, J. | 
The infant plaintiff seeks to re- 
cover for injuries sustained when 
she was hit by defendant’s truck 
after taking one or two steps from 
the curb to board a trolley car 





(Continued on Page 2, col. 1) 
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Small Claims Court 
Opened For First And 
Second Newark Dist. 


A small claims division was in- 
stituted for both the First and Sec- 
ond District Courts of the City of 
Newark. The cost to institute suit 
will be $1.60 plus mileage fees, the 
mileage chart to be used being the 
same as for the district court. 

Return days for the First Dis- 
trict Court will be Wednesdays at 
9:30 A. M. Cases may be tried on 
the return day, or by consent a 
short adjournment will be grant- 
ed. 

Return days for the Second Dis- 
trict Court will be Fridays at 
10:00 A.M. Cases may be disposed 
of on the return day. 








American Bar 
Appointments 





Appointment of Committees for 
the Year 1936-37 

President Frederick H. Stinch- 
field of the American Bar Associa- 
tion has announced the personnel 
of the committees of the Associa- 
tion for the years 1936-37. The ap- 
pointments are as follows: 

Standing Committees 

Admiralty and Maritime Law: 
George H. Terriberry, New Orle- 
ans, chairman; Carl V. Essery, De- 
troit; George R. Farnum, Boston; 
James W. Ryan, New York; Mar- 
tin H. Long, Jacksonville, Fla. 

American Citizenship; Charles 
E. Matson, Lincoln, Neb., chair- 
man; Harold B. Wahl, Jackson- 
ville, Fla.; Thomas Doar, New 
Richmond, Wis.; George W. Nils- 
son, Los Angeles; Joseph F’. O’Con- 
nel], Boston; Frank M. Drake, 
Louisville; Francis J. Sullivan, 
New York; J. Harry La Brum, 
Philadelphia; Carl A. Badger, Salt 
Lake City; Charles Ruzicka, Balti- 
more. 

ComMerce Committee: Harold J. 
Gallagher, New York, chairman; 
Rush C. Butler, Chicago; Charles 
R. Fowler, Minneapolis; Major 
Robert E. Freer, Washington; 
Murray M. Shoemaker, Cincinnati. 

Commercial Law and Bankrupt- 
cy: Henry C. Shull, Sioux City, Io- 
wa, chairman; Reuben G. Hunt, 
Los Angeles; W. B. Henderson, 


| Minneapolis; Charles S. Reid, At- 
| lanta; Edwin S. S. Sunderland, 
|New York. 


Jurisprudence and Law Reform: 
Walter P. Armstrong, Memphis, 
chairman; Charles M. Storey, Bos- 
ton; Wesley A. Sturges, New Hav- 
en; William M. Hargest, Harris- 
burg, Pa.; Walter L. Brown, Hunt- 
ington, W. Va.; A. B. Lovett, Sa- 
vannah, Ga.; Otto A. Oestreich, 
Janesville, Wis.; Bruce W. San- 
born, St. Paul; John H. Riordan, 
San Francisco; John D. Clark, 
Cheyenne, Wyo. 

Legal Aid Work: Reginald H. 
Smith, Boston, chairman; Mayer C. 
Goldman, New York; Donald B. 
Hatmaker, Chicago; John S. Brad- 
way, Durham, N. C.; Frank L. 
Hinckley, Providence, R. I. 

Professional Ethics and Griev- 
ances: Robert T. McCracken, Phil- 
adelphia, chairman; Herschel W. 
Arant, Columbus, Ohio; Philbrick 
McCoy, Los Angeles; Orie L. Phil- 
lips, Denver; Arthur E. Suther- 
land, Rochester, N. Y.; Albert B. 
Houghton, Milwaukee; Henry 

(Continued on Page 4, col. 3) 








Trustees’ Investments In 


New Jersey— Part Ill 





By EDWIN K. LARGE, JR. 
(Essay for Professor Richard Powell, Columbia Law School, 1936) 





(4) What difference does it 
make that the fiduciary is merely 
continuing investments already 
made instead of placing the funds 
himself? The laws of 1881, re-en- 
acted in 189997, provided that 
‘Whenever any testator shall have 
made investments” in municipal 
bonds, mortgages, or corporate 
bonds or stock, the same passing 
under the will to the executor, 
trustee, or administrator c. t. a., 
there would be no liability for 
continuance of these investments 
in “good faith and reasonable dis- 
cretion”. There was also a retro- 
active clause. But let us first look 
at the situation where this stat- 
ute is not applicable. 

If the trust is of specific shares, 


LAW REFORM 








(Extracts from an address by 
the Hon. Michael Arnold before 
the Law Academy of Philadelphia, 
January 4, 1887.) 

They are discussing forms of ac- 
tion in Pennsylvania. In regard 
to these Mr. Arnold says: Does 
not the adherence to old forms of 
actions, and the distinctions be- 
tween them, which bring on de- 
murrers, amendments and corres- 
ponding delays in the investigation 
of the merits of a case, disgust 
business men and induce them to 
submit either to an abatement of 
their just claims, or to private ar- 
bitrament, which is generally un- 
satisfactory, rather than waste 
their time while lawyers argue 
and judges consider whether they 
have sued the right man in the 
right court and in the right form 
of action? 

What are these forms? Let us 
look at some of them. Take ac- 
count render. Is it not practical- 
ly obsolete? What lawyer of the 
present generation has ever been 
concerned in it? Let it take its 
place in history. Why should as- 
sumpsit and covenant be allowed 
to remain and mystify and confuse 
us, so that, as one of our wisest 
judges has well said, a party can 
play off assumpsit against coven- 
ant, and covenant against assump- 
sit for an indefinite period: Stro- 
bridge Lith. Co. v. Gilmore, 43 Leg. 
Int. 270. And so with the action 
of debt, which comprehends both 
assumpsit and covenant. What is 
the thing sought for in all these 
actions? Is it not, after all, a mon- 
ey demand upon contract, express 
or implied? And whether you call 
it debt or damages, the plaintiff 
cares not, so that he gets his mon- 
ey. These actions did not spring 
up all at once. They grew up one 
by one, as the business of the peo- 
ple, by transformation, required 
new forms. Had they been pre- 
scribed by one statute, depend up- 
on it, there would not have been 
so many of them. Why not, then, 
call them all by one comprehensive 
name—an action? They are so 
called to-day by, statute in Eng- 
land and in all the progressive 
states of the Union. 

Let us glance at trespass upon 
the case, confessedly a drag net to 

(Continued on Page 3, col. 1) 





dividends to be collected and paid 
over, change of investment is not 
allowed unless depreciation, actual 
or threatened, “makes it prud- 
ent’98. But if general, the old 
rule seemed to be that if the in- 
vestment was not legal, the fiducl- 
ary had to treat it just like funds 
in hand for original placing®9, if 
special conversion difficulties were 
not involved. But a later case, 
while holding the trustee liable, 
seems to base this on imprudence 
of holding the investment, rather 
than on the rigidity of the rule 
that he must not hold iti00, Where 
a legal has become non-legal, the 
rule is less rigid, and the exercise 
of judgment by the fiduciary is 
given wider rangel01, Such situ- 
ations are usually the result of 
falling values, and therefore it 
would be dangerous to the integri- 
ty of the corpus to be too rigid. 
The fiduciary, however, has the 
burden of justifying his actions 
period in which the investment 
and proving the facts during the 
was not legal102, 

The statute is helq applicable 
only to wills cases, and in these 
it does not protect a delinquent 
fiduciary193. But if the question 
of bad faith is not involved, the 


court seems to place almost no” 


limit on “reasonable discretion’’104, 
The writer has found only two 
cases holding the fiduciary Hable 
for continuing the testator’s in- 
vestments under the statute where 
there was no question of bad faith, 
both of which were reversed in tha 
Court of Errors and Appeals. One 
said that a bill alleging value 
shrinkage to 10% of the worth at 
the time the trustee took the res 
(stock) made out a prima facie 
case of lack of reasonable discre- 
tion and that he had not succeed- 
ed in disproving it. The sale 
should have been made when the 
stock entered the “region of 
doubt”. In reversing, the high 
court said that everything possible 
(Continued on Page 5, col. 1) 


97. Supra, note 18, sec. 34. 
98. Ward v. Kitchen, supra, note 81. 
99. Same, and Ashurst v. Potter, su- 


pra, note 85. 
Salisbury v. Colt, 27 N. J. Eq. 492 
(1875), where an executor who had 
continued the testator’s investment in 
a stock selling at 250% of par when he 
took the estate was charged legal in- 
terest on par, but not market value, 
for failing to convert into legals. 
100. Babbitt v. Fidelity Trust Co., su- 
pra, note 83. 
101. Wilson v. Staats, supra, note 62. 
McCully v. Lum, supra, note 66. 
102. McCully v. Lum, supra, note 66. 
Shearman y. Cameron, supra, note 8. 
103. In re Eckert’s Estate, 93 N. J. 
Eq. 598, 117 Atl. 40 (1921), where an 
executor fails to account or settle the 
estate for four years and shows no 
reason for his delay, charging him 
for depreciation on some of the test- 
ator’s corporate bonds and for dif- 
ference in interest rates between 4% 
paid by a deposit account in which 
some of the funds had been deposited 
and 2% paid by a deposit account in 
a bank of which he was president, to 
which he transferred the account. 
er Coddington v. Stone, supra, no 

7_~ holding the fiduciary not Mable 
a loss of nine of the fourteen shares 
of insurance stock which the testator 
left, which loss was caused by the 
Chicago fire. 
Brown v. Brown 
In re Pettigr 
, 171 Atl. 


supra, note 86. 
ew's ’ Estate, 115 N. J. 
152 (1934), 


vy 
they depreciated in the 1929 crash, say- 
ing executors were not responsible for 
the depression. 
le’s National Bank and ae 

of Pemberton v. Bickler, 115 N. £3. 
617, 172 Atl. i (1934), cane baal 
where Associa Gas and Electric 
stock PA in the noame of the 
executor from $58 a share to $30. 
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 gPRINGFIELD, Mass. (CCNS) 
—Massachusetts, where every au- 
toist by a recently enacted law 
must carry a bond or compulsory 
imsurance, may be forced to estab- 
lish a state insurance fund if pri- 
vate capital refuses to write all 
the business, State Commissioner 
of Insurance Francis J. DeCelles 
declared before a meeting of the 
Massachusetts Association of In- 
surance Agents. 

“If private capital feels that it 
cannot, under the conditions, en- 
gage to write all this business, 
then it is the solemn obligation of 
the Legislature to provide the 
means and method of coverage to 
persons unable to get it from pri- 
vate companies,” DeCelles said. 


DIGESTS OF 
RECENT OPINIONS 


(Continued from page 1) 








that there was error below in the 
refusal of motions to non-suit on 
the ground of contributory negli- 
gence and lack of proof of negli- 
gence and ownership of the truck. 
Evidence adduced was to the effect 
that the street corner in question 
was well lighted and that plaintiff 
had observed defendant’s head- 
lights. 

Held: There was no error. Al- 
though it is the legal duty of a 
pedestrian crossing a street to use 
reasonable care to avoid colliding 
with an automobile in the street, 
notwithstanding that such auto- 
mobile is operated in disregard of 
the traffic act, Bora v. Yellow Cab 
Co., 103 N. J. L. 376, negligence 
and contributory negligence are 
for the jury unless evidence shows 
beyond fair debate that plaintiff 
was guilty of negligence which di- 
rectly contributed to the injury 
complained of, Branigan v. Derha- 
rest, 109 N. J. L. 123. This last 
named case and Trimboli v. Pub- 
lic Service Coordinated Transport, 
111 N. J. L. 481, are distinguisha- 
ble because in them the injured 
person made no observations at all. 
Evidence indicates that the plain- 
tiff in the case at bar did observe 
the truck and there was sufficient 
room between plaintiff and the 
trolley car for defendant's truck 
to pass. There was sufficient proof 
of negligence and of ownership to 
go to the jury. 

Affirmed. 


MORTGAGE DEFICIENCY—Suit 
Prior to Foreclosure — Guaran- 
ty — Answer. 

New Jersey Court of Errors and 
Appeals. 

Lawyers & Home Makers B. & L. 
Assn. a corp. v. Kohn et al. 

October 20, 1936. 

On appeal from Supreme Court.. 
(opinion 59 N. J. L. J. 73). Re- 
versed as to defendant Kohn. 

For appellant, Israel B. Greene. 

For respondents, Gansler & Fein- 
berg. 

Per Curiam: 

This is an action on a written 
guaranty of payment of the full 
amount of principal and interest 
on a certain bond and mortgage 
ete. made by defendant, Kohn and 
defendant Osterweil to plaintiff. 
Defendant Kohn bought the prop- 
erty after plaintiff took its mort- 
gage; the contract of guaranty 
was given in consideration of a re- 
cast of the mortgage; and then 
Kohn defaulted in payments under 
the mortgage. On motion to strike 
because plaintiff had not first fore- 
closed its bond and mortgage the 
court struck the complaint as to 
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Kohn because the contract of 
guaranty and the recagt contract 
both represented the same ,gbliga- 
tion and was thus within Sec. 48 
of the Act of 1881 (3 C.S. p. 3421). 
Held: The question as to wheth- 
er the Act of 1881 was applicable 
should have been raised by an- 
swer and not motion to strike, Cal- 
lan v. Bodine, 81 N. J. L. 240. No 
allegation in the complaint indi- 
cates that the mortgage had not 
been foreclosed or terminated or 
that the obligor had not waived 
the provision of said statute. If 
such was the case, plaintiff should 
have an opportunity to reply. 


Judgment of non-pros as to 
Kohn reversed. 
WILLS — Probate of — Defective 


Attestation Clause — Signature 
of Testator in presence of wit- 
nesses, 

New Jersey Prerogative Court. 

In re Amsden, deceased. 

October 8, 1936. 

On appeal from Orphans’ Court. 
Affirmed. 

For appellants, Charles E. 
Merritt Lane. 

For appellees, Starr, Summerill & 
Lloyd. 


Kulp, 








Davis, V. C 

This is an appeal from a decree 
of the Orphans’ Court affirming an 
order of the Surrogate denying 
probate of the alleed last will of 
Linda Amsden, written and sealed 
in her own handwriting. Two wit- 
nesses certified that testatrix had 
signed the will in their presence. 
The will was attacked for the lack 
of compliance with statutory re- 
quirements governing the execu- 
tion of the will. 

Held: When attestation clause 
states the performance of the req- 
uisite acts, the proponent must es- 
tablish by evidence the perform- 
ance ot other required acts, Ayres 
v. Ayres, 43 N. J. Eq. 565, 12 Atl. 
261; in re Johnson, 115 N. J. Eq. 
249, 171 Atl. 307. 

One witness is dead and the oth- 
er is unable to recall what trans- 
pired. Testimony of other witness- 
es present at the time was proper- 
ly admitted, 68 C. J. 1000. Such 
testimony is in this case 
insufficient. The maxim “omnia 
praesumuntur rite et solemniter 
esse acta donec probetur in con- 
trarium” cannot prevail when the 
only witness (not a subscribing 
witness) left serious doubt as to 
whether testatrix signed or ac- 
knowledged her signature in the 
presence of the two subscribing 
witnesses and whether one witness 
signed in the presence of the test- 
atrix. In re Halton, 111 N. J. Eq. 
143, 161 Atl. 801, distinguished. 

Decree sustained. 





WORKMEN’S COMPENSATION 
—Increased Disability — Recon- 
sideration of Case. 

New Jersey Court of Errors and 
Appeals. 

Drake v. C. V. Hill & Company. 

October 20, 1936. 

On appeal from judgment of the 


Supreme Court reported in 14 N. 
J. Misc. 95. Affirmed. 
For appellant, Samuel D. Lenox. 
For respondent, Merritt Lane. 
Heher, J. 
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Following an accident and an 
award for temporary disability un- 
der P. L. 1911 p. 134 as amended, 
appellant filed a formal petition 
for compensation and a formal 
award was entered. Later, on 
verified petition, appellant sought 
@ review under Sec. 21f of the Act 
averring his “increased incapacity” 
since the hearing, and praying for 
a review of the award. He also 
filed a notice of appeal from the 
judgment to the Mercer County 
Court of Common Pleas. Appel- 
lant’s alleged “heart condition” was 
found not to be the result of a 
compensable injury and the com- 
mon pleas therefore affirmed the 
judgment of the deputy commis- 
sioner on the merits. 

Held: Sec. 21f only relates to an 
increase or diminishment of disa- 
bility occuring subsequent’ to 
judgment and not to the correc- 
tion of errors in law or fact resid- 
ing in that adjudication. The bu- 
reau’s judgment is res adjudicata. 
The taking of an appeal does not 
bar proceedings under 21f, see 
Tucker v. Beltramo Inc. 117 N. J. 
L. 72, but appellant was only seek- 
ing a rehearing and increase in 
the quantum of the award for a 
disability existing at the time of 
rendition of judgment. The taking 
of an appeal did waive his appli- 
cation for a reconsideration by the 
bureau of its prior factual findings. 
Where issues have been adjudicat- 
ed on appeal, the judgment should 
not be re-opened in the bureau for 
the purpose of allowing a party 
to make a new case. Compare 
Benjamin & Johnes v. Brabban, 90 
N. J. L. 355. If appellant had pro- 
ceeded in the bureau on his peti- 
tion to reopen the judgment he 
could have secured a review on 
certiorari. 

Affirmed. 





EQUITY PLEADING — Vacation 
of Final Decree—Procedure Re- 
view. 

New Jersey Court of Errors and 
Appeals. 

Cottrell v. Tracy. 

October 2, 1936. 


On appeal from Chancery. Af- 
firmed, 

For complainant-appellant, Robert 
Peacock. 

For defendant-respondent, James 


Mercer Davis. 
Wells, J. 

This is an appeal to review an 
order of the Chancellor vacating a 








final decree cancelling of record a 
chattel mortgage given by com- 
plainant to defendant. The de- 
cree followed defendant’s failure 
to answer. 

One month later, defendant pe- 
titioned the Chancellor setting 
forth that she had never been serv- 
ed with a copy of a subpoena ad 
respondendum but only with a 
ticket upon which no name of any 
solicitor appeared; that on advice 
of her attorney she ignored the 
process; that plaintiff had executed 
the mortgage to defraud creditors 
etc. and that defendant had a val- 
id defense. On return of the order 
to show cause, affidavits and coun- 
ter-affidavits were presented and 
plaintiff now urges that the sher- 
iffs return was proper and that 
the vice chancellor’s order open- 
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ing the decree upon petition and 
affidavit and not upon hearing to 
allow plaintiff's solicitor to exam- 
ine the parties was improper. 

Held: There was no error. It 
is the established practice of the 
Court of Chancery on proceedings 
to open and vacate a decree, 
whether before or after enroll- 
ment, to institute same by petition 
and order to show cause, Schaffer 
v. Hurd et al, 98 N. J. Eq. 143, 130 
Atl. 228; Mitchell v. Mitchell, 96 
N.J.Eq. 29,123 Atl. 490 reversed on 
finding of facts in 97 N. J. Eq. 
298, 127 Atl. 185. Appellant’s so- 
licitor did not apply for permis- 
sion to examine or cross-examine 
any witnesses. 

Even after enrollment of a de- 
cree, in the discretion of the 
Chancellor, a decree obtained by 
default may be opened for the pur- 
pose of giving the defendant an 
opportunity to make a defense on 
the merits where he has been de- 
prived of such defense by mistake 
or accident or the negligence of 
his solicitor, Sandford et al v. 
Wellborn et al, 85 N. J. Eq. 588, 
96 Atl. 1018,; Day v. Allaire, 31 N. 
J. Eq. 303, 315. 

The defendant's affidavits estab- 
lish a prima facie meritorious de- 
fense and evidence adduced could 
well support a finding of improper 
service of process despite the sher- 
iff's return. 

This court will not review a dis- 
cretionary order of the Court of 
Chancery unless there is an abuse 
thereof, Pinckney v. Hudson Coun- 
ty National Bank, 112 N. J. Eq. 
376, 164 Atl. 269. 

Affirmed. 

Continued on Page 4, col. 4) 


HOLC Immune 





From Garnishment 
BALTIMORE, (CCNS) — The 


Home Owners Loan Corporation, 
being an agency of the Govern- 
ment, is not subject to garnish- 
ment process, according to a de- 
cision handed down by the Su- 
perior Court of Baltimore City. 
(Hale v. Home Owners Loan 
Corp.) 

The plaintiff in this case, seek- 


reach funds held for defendant 
the Corporation. The latter mai, 
tained that, notwithstanding s 
could not be made a garnishee 

Chief Justice Dennis, Sustaining 
this point, noted the genera: ry, 
that governmental agencies, sta. 
federal and local, are exempt from 
garnishment on the ground of py». 
lic convenience, and thé fact tha: 
some of them may be sued on thei, 
own obligations does not chan 
the rule when they are not direc, 
ly involved in the controversy. 
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N°? MORE IMPORTANT DUTY rests with 
attorneys and corporate fiduciaries than 
continually to recommend to their clients that 


changing economic and social forces. 
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the business and investment problems of estate 
management and planning, this institution has 
had long experience. 
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dl . 
Medical Testimony Hit 

INDIANA, Pa., (CCNS) — It’s 
pard enough to decide a legal con- 
troversy When the witnesses leave 

o doubt as to what they intend 
their answers to mean, but when 
doctors get on the stand and re- 
fuse to answer either “‘yes’’, “no” 
or “I don’t know,” that’s just too 
much for the man who must deal 
with the endless balance of rights 
and wrongs. 

Thus did President Judge Creps 
in Common Pleas Court here take 
3 slap at medical experts who 
make a practice of hedging to such 
an extent that their testimony be- 
comes unintelligible. 

In a workman’s compensation 
case before him (Lezick v. Clear- 
field Bituminous Coal Corp.) Judge 
Creps found evidence that the 
workman was suffering from a 
form of hysteria but the difficulty 
was to learn whether that condi- 
tion was attributable to an injury. 
hat’s where the doctor came in, 
ut his testimony, in the Court’s 





7 


u 


£8 


_— 
ng at all, because nobody ev- | 


nous 


er found out what the doctor really | | mark the reason of it: 


thought about it. 


Law Reform 





Continued from Page 1) 





gather in all those cases, which 
the ingenuity of legal gladiators 
ept out of the category of debt 
and convenant-such as _ detinue, 
slander, libel, malicious 
prosecution, actions for negligence, 
and the like. Also consider tres- 
pass vi et armis. Do they not all 
end in a claim for money-in legal 
parlance, damages? Well, then, 
why should a suitor have his cause 
tied up and delayed for months for 
putting a “whereas” in his declara- 
tion, or for leaving it out, and fin- 
ally be told that he was right? Re- 
member, your client of the present 
day is an active business man. A 
law suit is a business matter with 


hi we i+ 


trover 








was rather worse than | 








menced? Shall we keep on sum- 
moning the defendant to appear 
and answer the plaintiff in a plea 
of trespass on the case, when the 
thing in controversy is the amount 
of a book debt or a note of hand? 
What alarms have been caused in 
happy households by leaving @ 
summons there upon the case! At 
the time, long since passed away, 
when actions were commenced by 
actually attaching the person or 
goods of the defendant, the old pro- 
cedure had some reason to support 
it. Then the sheriff did appear on 
the return day, and likewise the 
parties. The cases were called up. 
Blackstone (Book III, *277) says 
that many of the return days were 
fixed upon Sunday, yet the court 
never sat to receive these returns 
until the Monday after, and that 
is why judgment could not be giv- 
en on Sunday. And then the first 
day was given to hear excuses for 
those who did not appear, a day 
was given for exceptions and a 
day for imparlances, and so there 
grew up the three days of grace, 
and an appearance on the fourth 
|day was in time. And, gentlemen, 
Our sturdy 
ancestors held it beneath the con- 


j dition of a feeman to appear, or 





to do any other act, at the precise 
time appointed (*278). How 
strange that sounds at this day. 
For a hunting and a fighting peo- 
ple that was no doubt all right, 
but for a business people, such a 
reason would be looked upon as 
ridiculous. And happily that prac- 
tice has passed into history in Eng- 
land. But in Pennsylvania it still 
prevails, and that notwithstanding 
we have changed the mode of com- 
mencing suits from an attachment 
to a summons. 

Then why keep up the useless 
form of summoning the defend- 
ant to appear on a fixed and im- 
movable return day, and bring af- 
frighted suitors to the court house, 
only to find it closed; or, if open, to 
sit there all day in anxiety await- 
ing the call of their names and the 
imposition of a dread sentence, and 


it is no longer a forensic dis-|be compelled to leave without 


play. If you tell your client that | hearing one or the other. Gentle- 
& nice point of law has been raised | men, is this reasonable? 

in his case, you don’t please him. | 
He cares nothing for your nice | gefendant to appear and file his 
| affidavit of defense within a cer- 


point of law; he wants his legal 
rights, or else to save his time, so 
t he can attend to his business 
and keep out of court. 


that 


> 
D 


it is, an action by itself, al- 
ough it has degenerated into an 
tion for damages for taking per- 
nal property, and lost its capa- 
ty for securing the return of the 
perty itself. Why not give it 
igor, so that it may be used for 
ning the property, instead of 
Iving the parties to an expen- 
ve and tedious proceeding in eq- 
uity? Permit the court, on mo- 
with notice, by requiring 








‘ double or treble security, to im- 


ound, give judgment for their re- 

1 or delivery, with damages for 
eir detention. And in order to 
‘oid multiplicity of suits and the 
expense ard vexation of many dis- 
tresses, when only one question is 
at issue, allow the court to per- 
mit security to be entered in the 
first action of replevin, and there- 
Upon stay future distresses and 
consequent replevin. This would 
be a great gain. 

Ejectment must always remain 
an action which cannot well be 
merged into any other. In fact, all 
other real actions, except the rare 
instance of dower at common law, 
are now merged into it. It is a pos- 
Sessory action, in which the right 
to the possession is determined, 
the right being dependent upon the 
title, 

How shall an action be com- 


| tain time—say twenty days. 


Let the writ be a summons to the 


Put 


|it in the writ in plain terms, so 
|that the defendant may know 
Replevin must always remain 


what to do. We do that now in 


| equity proceedings. And if the de- 


'fendant will make no defense let 





the prothonotary enter the judg- 
ment by default against him. Give 
no judgment for want of an ap- 
pearance. You can seldom hold it. 

When the writ has gone out, 
let it be served immediately if the 
defendant can be found or has a 
known residence. But if he can- 
not be served immediately, let the 
writ remain in force for six months 
at least, so that it can be served 
if the defendant returns within 
that time. If you have an invari- 
able return day, the writ must be 
returned on that day, served or un- 
served. 








When the writ is served, permit 
the plaintiff to file a statement of 
his claim in every case, with a 
copy of his papers, if he has any, 
and require him to state in plain 
words what he claims, and make 
affidavit to it. Also, require an af- 
fidavit of defense in every case. 
In other words, extend the affi- 
davit of defense law to all cases. 
It is constitutional to do so. Chief 
Justice Black said, “that the law 
of the defense to be sworn to, is 
requiring the nature and character 
a just and necessary one, and its 
influence on the administration of 
justice has been most salutary. 
The only regret of those who are 
well informed on the subject is, 
that it is not universally adopted 
in all the courts of the state.” Lord 
v. The Ocean Bank, 20 Pa. St. 387. 
By requiring an affidavit of de- 
fense in every case, we weed out 
the undefended cases and keep 
them from the trial list, where 
they displace contested cases. 
(Reprinted from N. J. L. J. 1887) 


Bankruptcies 


ATKINSON, Carl Everett (Clerk) 
126 E. Main St., Tuckerton; vol; 
liab. $5,042.73; assets $225; refr. 
Steedle; solr. C. Bruce Surran, 
Atlantic City; 10-30 

BOUCHER, Henry N. (Landscape 
Architect) Ridgewood; vol; liab. 
$29,143.42; assets $9,842; refr. 
Grimshaw; solr. J. W. & E. A. 
DeYoe, 126 Market St., Pater- 
son; 10-31 

BRODY, Morris A. (Laborer) 326 
Harper Place, Highland Park; 
vol; liab. $21,751; assets $90; 
refr. Weelans; solr. Paul Z. Ka- 








mel, 43 Paterson St., New 
Brunswick; 10-31 
CHRIST, Charles W. (Plumber) 


43 Richter Ave., Milltown; vol; 
liab. $25,892.84; assets $6,153.54; 
refr. Weelans; solr. Samuel D. 
Hoffman, 290 George St., New 
Brunswick; 10-27 

COHEN, Meyer (Carpenter) 35 
Peshine Ave., Newark; vol; liab. 
$668.48; assets $150; refr. Por- 
ter; solr. Theodore Rubin, 45 
Branford Place, Newark; 10-28 

DIDIEO, Anthony (Clerk) 58 Mar- 
ket St., Paterson; vol; liab. $4,- 
222; assets $50; refr. Grimshaw; 
solr. Charles S. Silberman, 126 
Market St., Paterson; 10-28 

DOLLINGER, Ida, 30 Brewster 
Rd., Vineland; vol; liab. $5,884.- 
18; assets $35; ré@fr. Gaskill; 
solr. Levitan & Levitan, 591 
Summit Ave., Jersey City; 10-26 

DuLANEY, Mae M. (Stenogra- 
pher) 325 Glover St., Woodbury; 
vol; liab. $11,857.19; assets $100; 
refr. Gaskill; solr. George H. 
Jacobs, 423 Market St., Camden; 
10-28 

ELLIS, Louis (Mechanic) Raritan 
Twsp., Middlesex County; vol; 
liab. $11,819.86; assets, none; 
refr. Weelans; solr. John Fuchs, 
137 Church St., New Brunswick; 
10-2 

GERSTL, Otto Albert (Butcher) 
86 S. 13th St., Newark; vol; liab. 
$6,000; assets $25; refr. Porter; 
solr. Sidney Lipstein, 24 Com- 
merce St., Newark; 10-26 

GOODE, Daniel (Salesman) 102 N. 
Osborne Ave., Margate City; 
vol; liab. $3,666.35; assets $50; 
refr. Steedle; solr. L. Milton 
Freed, Guar. Trust Bldg., Atlan- 
tic City; 10-31 

JONES, Percy M. (Janitor) 122 
Keen St., Paterson; vol; liab. 
$4,228.70; assets $100; refr. 
Grimshaw; solr. Peter Cohen & 
Leon Kohlreiter, 45 Church St., 
Paterson; 10-31 











WE BUY AND SELL 


Fidelity Union and National Commercial 
Mortgages and Certificates 


Our prices are based on the present 
value of the property securing them. 











CO-OPERATION OF ATTORNEYS AND TRUSTEES INVITED 











Building and Loan Shares 
LISSNER & GROSS 


17 ACADEMY ST. Tel. MArket 2-4188 NEWARE, N. J. 


h 








OS 





~$25,677.96; assets $26,250; refr. 
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KESSLER, Ernest (Mason) 48 Irv- 
ing St., Newark; vol; refr. Por- 

_ ter; solr. Royal & Bergman, 790 
Broad St., Newark; 10-26 

KLEIN, Morris (Grocer) 307 Haw- 
thorne Ave., Newark; vol; liab. 


Porter; solr. Barney Poplin, 11 
Commerce St., Newark; 10-27 
LaFERRARA, Michael, also 
known as Ferrara (Welder) 503 
Magnolia Ave., Elizabeth; vol; 
liab. $11,379.70; assets $2,150; 
refr. Porter; solr. Louis J. Ven- 


ezio, 517 First Ave., Elizabeth; 
10-28 
LEVINE, Abraham (Driver & 


Route Man) 770 Avenue A, Bay- 
onne; vol; liab. $5,198.16; assets 
$805.99; refr. Grimshaw; solr. 
Sachs & Sachs, 473 Broadway, 
Bayonne; 10-27 

MARUM, Leonard C. (Clerk) 376 


Prospect St., E. Orange; vol; 
liab. $29,603.30; assets $12,150; 
refr. Porter; solr. Edward R. 


McGlynn, 17 Academy St., New- 
ark; 10-31 

McCORMICK, John, 1472 Hiawa- 
tha Ave., Hillside; vol; liab. $2,- 
669.06; assets $100; refr. Por- 
ter; solr. Frank A. Rizzolo, 550 
N. 7th St., Newark; 10-29 

McCOY, Philmore (Janitor) 156 
Warren St., Englewood; vol; 
liab. $11,788.12; assets $500; 
refr. Grimshaw; solr. Sidney 
Dincin, 16 W. Palisade Ave., 
Englewood; 10-31 

PERRY, John, I. & t. as Perry’s 
(Coal Dealer & Hauler) 45 
Spring Garden St., Riverside; 
vol; liab. $5,441.61; assets, none; 
refr. Gaskill; solr. Leonard H. 
Savadove, 300 B’way., Camden; 
10-30 

PITTS, Clarence N. (Salesman) 
1879 Morris Ave., Union; vol; 
liab. $925.72; assets $1,300; 
refr. Porter; solr. August C, Ull- 
rich, 1000 Stuyvesant Ave., Un- 
ion; 10-29 

POTTS, Nathan Lawrence (Sales- 
man) 723 Royden St., Camden; 
vol; liab. $3,766.80; assets $150; 
refr. Gaskill; solr. Meyer L. Sak- 
in, 515 Market St., Camden; 
10-29 

REID, William H. (Carpenter) 
Waldwick; vol; liab. $2,025; as- 
sets $100; refr. Grimshaw; solr. 
Abraham Brenman, 132 Market 
St., Paterson; 10-28 

REYNOLDS, Walter Barns (Ice & 
Coal Dealer) 20 Eden Ave., Oak- 
lyn Manor; vol; liab. $1,587; as- 
sets $152.75; refr. Gaskill; solr. 
Edward A. Tanski, 1476 Mt. 
Ephraim Ave., Camden; 10-26 

ROSENBAUM, Salum or Sol or 
Samuel (Painter) 7 Kenz Ter- 
race, W. Orange; vol; liab. $32, 
250.80; assets $125; refr. Porter; 
solr. Nathaniel L. Sunshine, 1180 
Raymond Blvd., Newark; 10-29 

SCHRENELL, Louis. (Plumber) 
216 Goldsmith Ave., Newark; 
vol; liab. $21,529.26; assets $210; 


refr. Porter; solr. Louis K. 
Press, 24 Commerce St., New- 
ark; 10-27 


SOLOD, Arthur C. (Solicitor) 98 
Vassar Ave. & 381 Seymour 





solr. Harry 8. Neiwirth, 60 Park ™ 
Place, Newark. 10-20 

STOLZE, Max (Baker) 9 Eim- 
wood Terrace, Irvington; = 
liab. $2,821.29; assets $25; refr. 
Porter; solr. H Krautter, 
1007 Springfield Ave., Irvington. 
10-19 

WARD, George Frederick o 
penter) 219 Ardmore Ave., 
Westmont; vol; liab. $24,601.62; 
assets $140; refr. Gaskill; solr, 
Lester A. Drenk, Camden. 10-21 

ZOOK, Joseph Irving (Account- 
ant) 210 E. Maple Ave., Mer- 97) 
chantville; vol; liab. $24,760.21; © 
assets $228.50; refr. Gaskill; 7 
solr. Starr, Summerill & 
4th & Market Sts., Camden. 
10-21 3 

ZIRPOLI, Joseph C., t. as Zirpoli ~ 7) 
Household Appliances (Mer- : 
chant) 116 E. Front St., Plain- 
field; vol; liab. $3,920.47; assets 
$2,355.61; refr. Porter; solr. 
Carmen C. Reina, Union Bidg., 
Plainfield; 10-21 
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An Incorporated Bar 


The problems of encroachment 
into the field of law by various lay 
agencies, and of raising the stand- 
ards of admission to the legal pro- 
fession and of self-discipline by 
the Bar, can best be solved to the 
mutual advantage of the public 
and the Bar by an “incorporated’’ 
Bar, such as now exists in nine- 
teen states, declared Arthur T. 
Vanderbilt before the Union Coun- 
ty Junior Bar Conference, at its 
Legal Forum recently held at the 
Union County Court House. 

Mr. Vanderbilt pointed out that 
one of the important factors in 
Bar disintegration in the last for- 
ty years has been the invasion into 
the field of law by various lay 
agencies, such as title guaranty 
companies, trust companies and 
collection agencies which deprives 
the younger lawyers of work which 
they would ordinarily perform and 
which encroachment has worked 
to the marked disadvantage of the 
public. 

Various administrative bureaus 
such as the Federal Interstate 
Commerce Commission, the Tariff 
Commission, Court of Ciaims, and 
the local Tax Appeal Bureau, 
which are ordinarily presided over 
by laymen and before whom lay- 
men are permitted to practice, was 
considered by Mr. Vanderbilt as 
the most serious encroachment. 
“These tribunals are not only ad- 
ministrative, but quasi-judicial and 
therefore require persons trained 
in the legal profession. In many 
instances there can be no appeal 
to a court of justice, to the great 
disadvantage of the public whose 
rights are being adjudicated’, he 
said.” 

“The immediate attention of the 
Bar is needed to remedy these 
conditions and the remedy lies in a 
strongly unified Bar known in oth- 
er states as the ‘incorporated’ or 
‘integrated’ Bar’, Mr. Vanderbilt 
said. “California, Michigan, Utah, 
New Mexico and North Carolina 
are among the states where the 
system has worked with remark- 
able results and has earned the 
commendation of the people of the 
States.” 

Mr. Vanderbilt indicated that 
under the “incorporated Bar’, ev- 
ery member of the legal profes- 
sion must become a member of 
the State Bar Association, where- 
as at the present time member- 
ship in any association is entirely 
voluntary. This permits a rigor- 








ous system of self-discipline. In 
California, complaints are heard 
by disciplinary Boards in the vari- 
ous communities and the reports 
are forwarded to a State Board of 
Governors, who in turn make rec- 
ommendations to the Supreme 
Court of the State as to the ac- 
tion to be taken and as to the pen- 
alty indicated. The layman is im- 
pressed with the efficiency of the 
incorporated Bar and many un- 
founded complaints due to misun- 
derstanding are satisfactorily ad- 
justed. 

Mr. Vanderbilt indicated that 
plans are now being formulated 
by the State Bar Group wherein 
an “incorporated Bar’ will be pre- 
sented to the legal profession. 


BAR ASSOCIATION 
NOTES 


American Bar Association 

Junior Bar Conference 
Vice Chancellor Bigelow was the 
guest speaker at a regular meeting 
of the American Bar, Junior Bar 
Conference held Friday, October 
30 at the Second District Court, 
City Hall Annex, Newark. The 
vice chancellor spoke informally, 
commenting on the psychological 
effect, that a jury constantly hand 
ling criminal cases, 
ency to convict rather than evict. 
The Public Defender System was 


| discussed and it was recommended 





that a committee be appointed to 
consider the matter. 

Among those who attended was 
L. Stanley Ford of Hackensack, 
recently apponted State Chairman 
of New Jersey. It was announced 
that Leon Dreskin, Chairman, was 
re-appointed for Essex County and 
was named a member of the State 
Executive Council for the Junior 
Bar Conference. 

The Lawyer’s Educational Com- 
mittee announced a series of five 
lectures on Negligence, Workmen's 
Compensation, Medical and Legal 
aspects of Negligence, and Real 
Estate referring to Titles, The 
dates for the various lectures will 
be announced in the near future. 


In an address to the Legislative 
Department of the Maplewood Wo- 
man’s Club on Tuesday, October 
27, William A. Lord, Jr., of Maple- 
wood, discussed “Reforming the 
Law Through Legislation’’. The 
lecture was in response to an as- 
signment of the local Speakers Bu- 
reau of the Essex Junior Bar Con- 
ference. The speaker also com- 
mented on the work of the Nation- 


al Conference of Commissioners on 
Uniform State Laws and the Na- 
tional Legislators Association. 





Camden County 

One hundred and twenty-five 
Camden County lawyers gathered 
at the Walt Whitman Hotel on 
Tuesday, October 27, for the pur- 
pose of issuing a Rule to Show 
Cause upon President Roosevelt 
why he should not be dispossessed 
of his prominent residence in Wash- 
ington D. C. known as the White 
House. It was said that Mr. 
Roosevelt would answer the rule 
in persoh not only showing cause 
why he should not be dispossessed 
but why he should retain posses- 
sion for another four years. 

On Monday, November 9, at 
5:00 P. M. at the Plaza Hotel, 
Fifth and Cooper Streets, the as- 
sociation will open their fall ser- 
ies of educational talks. The talks 
will be preceded by a dinner. 


American Bar 
Appointments 





has a tend-, 
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| Bane, Durham, N. C. 
Unauthorized Practice of the 

Law: Stanley L. Houck, Minneap- 

olis, chairman; Edwin M. Otter- 


bourg, New York; Edmund B. 
Shea, Milwaukee; George E. 
Brand, Detroit; Fred B. H. Spell- 
| man, Alva, Okla. 

|Aeronautical Law: William A. 
'Schnader, Philadelphia, chairman; 
|Clement L. Bouve, Washington; 


|George B. Logan, St. Louis; Aus- 
| tin Hauxhurst, Cleveland; William 
|P. MacCracken, Jr., Washington. 
| Labor, Employment and Social 
|Security: Roland Lord O’Brien, 
|Buffalo, N. Y., chairman; John D. 
Black, Chicago; Lloyd K. Garri- 
;}son, Madison, Wis.; Mabel Walker 
Willebrandt, Washington; Charles 
Denby, Jr., Philadelphia. 

Communications: John W. Guid- 
er, Washington, chairman; Edwin 
M. Borchard, New Haven, Conn.; 
Raoul E. Desvernine, New York; 
Douglas Arant, Birmingham; J.B. 
Faegre, Minneapolis. 

Special Committees 

Co-operation Between Press, 
Radio and Bar Against Publicity 
Interfering With Fair Trial of Ju- 
dicial and Quasi-Judicial Proceed- 
ings: Newton D. Baker, Cleveland, 
chairman; J. W. Farley, Boston; 
John G. Jackson, New York; 
Judge Oscar Hallam, St. Paul; 
| Merritt Lane, Newark; Giles J. 
Patterson, Jacksonville. 
| To Oppose Ratification by States 
of Federal Child Labor Amend- 
|ment and Promote Adoption of 
| Uniform Child Labor Act: James 
|A. Simpson, Birmingham, chair- 
| man; Robert E. Lee, New York; 
|Sterling E. Edmunds, St. Louis; 
Philip Halpern, Buffalo, N. Y.; 
| William P. O’Brien, St. Paul. 

Judicial Salaries: Walter S. Fos- 
jter, Lansing, Mich., chairman; 
|James E. Coleman, Milwaukee; 
| Hon. Frank E. Atwood, Jefferson 
| City, Mo.; John D. Harris, St. Pet- 
lersburg, Fla.; Morey C. Barthol- 
lomow, Buffalo, N. Y.; 
|Lawther, Dallas, Tex.; Glenn M. 
Coulter, Detroit. 





Law Lists: Earle W. Evans, 
| Wichita, Kan., chairman; A. K. 
Gardner, Huron, S. D.; John G. 


Jackson, New York; W. H. H. Pi- 
jatt, Kansas City; Guy Thompson, 
St. Louis; Forrest C. Donnell, St. 
Louis; William H. Rogers, Jack- 
sonville, Fla. 

Judicial Selection and Tenure: 
John Perry Wood, Los Angeles, 
chairman; Frank J. Hogan, Wash- 
ington; Charles Thomson, Chicago; 
Marion Smith, Atlanta; John God- 
frey Saxe, New York;” Kenneth 





Harry P. | 


Teasdale, St. Louis; Cody Fowler, 
Tampa. 

Administrative Law: Col. O. R. 
McGuire, Washington, chairman; 
Louis G. Caldwell, Washington; 
Julius C. Smith, Greensboro, N. C.; 
Monte Appel. St. Paul; Ralph M. 
Hoyt, Milwaukee. 

Facilities of the Law Library of 
Congress: William S. Culbertson, 


Washington, chairman; John 
Dockweiler, Los Angeles; John 
Dickinson, Philadelphia; Walter 


Chandler, Memphis; J. V. Norman, 
Louisville. 

Federal Taxation: Robert N. 
Miller, Washington, chairman; 
Louis A. Lecher, Milwaukee; Wes- 
ton Vernon, Jr., New York; G. A. 
Youngquist, Minneapolis; Samuel 
W. Fordyce, St. Louis; Edgar J. 
Goodrich, Washington; William A. 
Sutherland, Atlanta. 

To Consider and Report as to the 
Duplication of Legal Publications: 
Roscoe Pound, Cambridge, Mass., 
chairman; John T. Vance, Wash- 
ington; C. A. Rolloff, Montevideo, 
Minn.; John H. Scott, Pittsburgh; 
Sewell T. Tyng, New York. 


DIGESTS OF 
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MUNICIPAL CORPORATIONS— 
Appointments by De facto 
Boards — Validity 


New Jersey Court of Errors and 
Appeals. 

Von Neida et als v. Bennett et al, 
comm’'rs. of City of Camden. 

October 20, 1936. 

On appeal from Supreme Court, 
opinion reported in 116 N. J. L. 
320, 184 Atl. 349, digested in 59 
N. J. L. 149. Reversed. 

For appellants, Brunner, Hart- 
mann Jr., Kobres, Rea, Michel, 
Richman, Cohen, Martino, Crean, 
Reesman and Sayres; Walter S. 
Anderson Jr., (Carl Kisselman 
of counsel). 

For appellant, City of Camden, 
Carl Kisselman. 

For respondents, S. Rusling Leap. 

Perskie, J. 

The question is as to whether 
respondents, officers appointed by 
a de facto board of commissioners 
caused by the reversal, upon re- 
count, of the election of one of 
the five members which in turn 
changed the political complexion 
of the board, may hold office as 
against the appellants appointed 
, to those same offices by the subse- 
quent de jure board. The respond- 
lents reviewed the action of the de 
jure board on certiorari to the Su- 
| preme Court which set aside the 
|resolution of the board because it 
| felt itself bound by the decision of 
the Court of Errors and Appeals in 
|Brinkerhoff v. Jersey City, 64 N. 
\J. L. 225, 46 Atl .170, to the effect 
| that a de facto board may never- 
| theless appoint a de jure officer 
| Which in turn was inconsistent 
| with the prior decision by the Su- 
|preme Court in Erwin v. Jersey 
| City, 59 N. J. L. 282, 35 Atl. 948, 
jaffirmed 60 N. J. L. 141, 37 Atl. 
| 732. 

Held: We are not bound by and 

| expressly overrule the principle 

|laid down in the Brinkerhoff case, 

supra, insofar as it holds that a 

de facto body can create a de jure 

officer. The acts of a de facto of- 
ficer are legally valid only insofar 
as there is a public necessity for 
its prevalence and to the extent 
that the rights of innocent third 
parties are involved, In re. George 

Ringler & Co. 204 N. Y. 44, 97 N. 

E. 593 (1912), was a decision in 

which the New York Court of Ap- 

peals stated itself to be in accord 
with this better view. 

Reversed. 








NEGLIGENCE — Duty of Stom 
keeper—Use of Toilet. 
New Jersey Court of Errors and 
Appeals. 
Liveright v. Lifsitz Furniture ¢ 
October 20, 1936. 
On appeal from Supreme Cour, 
Affirmed. 
For appellant, Harry T. Davime 
For respondent, Skeffington 4 
Walker. ‘ 
Hetfield, J. 
The plaintiff entered defendant, 
store for the purpose of Selling 
furniture but made no sale. ke 
also sought to purchase a piece o 
novelty furniture for another cy. 
tomer but defendant was unable ty 
supply it. Plaintiff made a phon 
call and later asked for permiasio, 
to use defendant’s toilet which way 
in the rear of the store and sep. 
arated from it by a partition. Be. 
hind the partition it was dark ani 
the lighting fixtures intended ty 
illuminate the corridor and toile 
were not lit. The floor of the to. 
let was three inches higher than 
the store floor and plaintiff tripped 





RECENT OPINIONS 


and fell. The lower court non- 
| Suited the plaintiff. 
Held: When plaintiff used th 
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}phone or toilet he was going bh (Cont 
yond the implied invitation to en- esa d 
ter the store to sell or purchase ; 
furniture. His status was that of pee’ 2°" 
a licensee and defendant was darted 
therefore only liable for willful in. ’s** 54% 
. . t too lov 
jury. The passive acquiescence 
by the owner in a certain use of eovered; 
his property imposes no obligation apes 
upon him to keep it in a safe con- oataet 
dition for the benefit of the user meus >U' 
Ryerson v. Bathgate, 67 N. J. L eything ! 
337; Bonfield v. Blackmore, 90 N. mR "ov 
J. L. 252. lary liab 

Affirmed. one by 
pry, not : 

BANKS AND BANKING — Ns pp? °°" 

tional Banks — Insolvent -—* °° 
Withdrawal of Funds by check o ice 
—Priority. The of 
New Jersey Court of Errors ani ms toad 
Appeals. utility-s 
Klemm y. Labor Cooperative N& fiioo when 
tional Bank of Paterson att BB. two ve 
Hamilton et al, trustees thereot Boy just a 

October 26, 1936. sid that 

On appeal from Passaic County Mhorporatic 

Circuit Court. Reversed. expert 
For appellants, Harry Joelson (Et Bihigher st 

ward F. Merrey of counsel). hority a 
For respondent, Cohn & Koblreitet itive Coy: 

(Peter Cohn of counsel). ictum, “ 
Heher, J. jence sho 

On January 3, 1929, plaintiff d¢ MBerecutor, 
positor opened a savings accoul Binany wh 
with the defendant bank. On Fe> expert. 
ruary 24, 1933 plaintiff presente’ Mirors ang 
his pass book and demanded p8) MB that the 
ment of $4,000 stating as his re BB resnonsib 
sons a desire to pay off a mOr BM dictenilit 
gage debt. The teller suggest! MP ment ay 
he make payment of the requir’ Hires havi 
sum by checks drawn upon the & BM just befo 
count. The checks were endorsed 2 Perhar 

such a manner as to oblige the 889 BR cases f, 
ings bank to honor the cheOMB which ir 
when presented for pay@M@ill stock fr, 
properly endorsed without HM in 19331: 
pass book. The withdrawl pyoiveq 
were noted on the pass DOOR sonia: 
and the transaction was ended 9% 1, corr 
far as the bank’s books were COP RE ainoct , 
cerned. The evidence indic@HR yonoce. 
there was no segregation of thE on +, , 
funds or ledger or other book © HM poration 
tries which are not required in ORM pecuiat 
normal course of events until # having 1 
outstanding checks are paid. Pla There 
tiff took ill before he could PYRE directin, 
off the mortgage, the bank "9H stock o; 
closed and never reopened bec8*RR and of | 
of insolvency. Depositor’s demsst ae 
for payment was refused by # 105. Bea 
conservator. The trial court PIR 20° Cisne 
mitted the case to go the jut —H¥ 
which defendant bank challet = Rs 
by appropriate exceptions. 107. In 

Held: National banks are as 

cies of the federal government # 5. Eq. 34 

(Continued on Page 7, col. 1) 7 
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sbinson-Patman Act 
Under Fire By FTC 


yew YORK, (CCNS)—Two vit- 
questions which may influence 
fate of the Robinson-Patman 
ti-price discrimination act, are 
od by the first complaints is- 
i by the Federal Trade Com- 
agion, it is pointed out by legal 
sorities Burton A. Zorn and 
srge J. Feldman who have made 
careful study of the measure. 
The first question deals with the 
of competitive injury 
. from a price discrimina- 
9» which interferes with inter- 
commerce sufficiently to war- 
wnt federal intervention,” while 
se second has to do with the char- 
ter of the proof required to es- 
jsh an unlawful price discrim- 
tion, and the attempt to leg- 
iste the burden of proving inno- 
nce on the accused, the men 


id. 








Trustees’ 
Investments 


(Continued from page 1) 





4 been done to protect the stock; 
t there was no market when 
started down; that the fiduciary 
ght have been liable for selling 
t too low a price if it had later 
sovered; and that experts agreed 
h the trusteei05, This argu- 
ent is present in most of these 
pases, but the writer doubts that 
nything much short of a certainty 
{ recovery would make the fidu- 
iary liable for selling low, as the 
ratute is permissive and deroga- 
ry,not mandatory. And if there 
ere such a certainty of recovery, 
e price would, of course, not 
rop very low. No cases on the 
point were found, 
The other of these two above 
held the trustee liable for 
utility-stock shrinkage from $39,- 
000 when it took the res to $3,000 
in two years, after a rise to $62,- 
000 just after it took it. The court 
aid that since the trustee was a 
orporation holding itself out as 
expert it should be held to a 
higher standard. It cited as au- 
hority a decision of the Preroga- 
tive Court which merely said in 
dictum, “Common business exper- 
jence should have suggested to the 
executor, at least to a trust com- 
pany, which holds itself out as an 
expert....”106. The Court of Er- 
Tors ang Appeals, reversing, said 
that the trustee could not be held 
responsible in view of the unpre- 
dictability and difficulty of invest- 
ment during the depression, the 
tes having come into its hands 
just before the 1929 crash107. 
Perhaps the two most extreme 
cases found were those one of 
Which involved a drop in utility 
stock from $4,100 in 1930 to $50 
in 1933108 and the other of which 
involved stock in a pleasure resort 
Speculation near Atlantic City, 
the corporation’s assets dropping 
almost overnight in 1927 from a 
“Supposed value of about $17,000,: 
000 to almost nothing. This cor- 
Poration was the purest kind of a 
ulative venture, its valuations 
having risen almost equally fast109. 
There is, however, a 1936 case 
directing trustees to sell common 
stock of the Baltimore and Ohio 
and of the New York Central and 


ee 
105. Beam v. Paterson Safe Deposit 
first case, 81 N. J. Eq. 196, 86 Atl. 
second case, 82 J. Ea. 


: 351° (1914). 


- 42 (1927). 
Te Westfield Trust Co. supra, 


Megargee’s Estate, 117 N. 
1935). 


Chamberlain, 9 N. J. Misc. 


preferreg stock of the Long Island 
Lighting Company, saying these 
were “too risky for a trustee to 
hold’119. But this was an applica- 
tion for instructions, and involved 
no penalty against the trustees. 

Reasonable discretion apparent- 
ly takes in a lot of territory. Ev- 
en where the will directed a con- 
version of the res, the executor 
was held protected by the statute 
against loss occurring on some 
bank stock which he continued to 
holdill, Mr. Harold Okin and Mr. 
Harry Brandschaft, writing on 
“Problems of Trust Administra- 
tion in New Jersey”112, say that 
the court considers four main fac- 
tors in determining whether the 


cise of discretion. Where the stat- 
ute is involved, he seems to be 
safe in holding almost any of the 
designated investments, so long as 
there is no question of bad faith. 
But the writer is inclined to won- 
der whether the court’s extreme 
liberality will continue beyond the 
depression cases. There is not 
much law in New Jersey as to 
what constitutes continuance. 
About all that can be said on this 
is that a fiduciary is safe in keep- 
ing up the proportional interest 
of the trust in the corporate stock 
then issued, or in rights to buy 
later issued stock, in the same cor. 
poration for these purposes. 

(5) The next consideration is 





fiduciary has used sufficient care 
in retaining investments under the 
statute: (1) inflated market val- 
ue, (2) higher standarg for cor- 
porate fiduciaries, (3) sharp fall 
in market value, (4) the ratio be- 
tween earnings and market value 
as compared to the usual return 
on trust investments. They may 
be quite right, and there is some 
rather vague language in several 
cases which sustains them, but 
these conclusions are doubtful in 
view of the fact that no case im- 
posing liability on any of these 
grounds has remained unreversed. 
There is also the question of 
what constitutes continuance. One 
case holds that the purchase of 
more stock with a 200% cash div- 
idend issued with the right to buy 
two new shares for every one 
owned, the capital of the corpor- 


plus $5,000,000, is merely a pre- 
servation of the interest and a con- 
timuance of the investment, 
though a change in form!13, There 
was a like holding as to a pur- 
chase of bonds, issued in propor- 
tion to stockholdings and con- 
vertible into stock at maturity. 
The court here said the purchase 
not only preserved the proportional 
interest, but because of the cor- 
poration’s need for money, it also 
was a preservation of the integ- 
rity of the entire interestl14. How- 
ever, the exchange of utility stock 
for that of a holding company 
then controlling the utility was 
held to be an exchange of part 
of the interest in the particular 
utility for an interest in several 
others, and therefore not properly 
@ continuance.115 As these are 
the only three cases on the point, it 
is difficult to tell just where the 
line would be drawn. 

Thus it would appear that where 
a fiduciary receives a specific res, 
the safer course is to hold it. But 
if it is a general one, he would do 
better to get rid of non-legals as 
soon as reasonably possible with- 
out too much sacrifice. If the in- 
vestment was once legal and has 
become non-legal, such a sacrifice 
in getting rid of it is more prob- 
able, and therefore the trustee can 
have a wider range for the exer- 


110. Wild v. Brown, 120 N. J. Eq. 31, 
183 Atl. 899 (1936). 

111. Parker v. Glover, 42 N. J. Eq. 559, 
9 Atl. 217 (1887). 

112. 4 Mer. Beas. Law Rev. 31 (Jan., 
1935). 

113. Ballantine v. Young, 79 N. J. Eq 
70, 81 Atl. 119 (1911) 

114. Farmers’ Loan and Trust Co. vy. 
Hewitt, 94 N. J. Eq. 65, 118 Atl. 267 
(1922) 

115. Hewitt v. Hewitt, 113 N. J. Eq 
299, 166 Atl. 528 (1931). 


when the fiduciary can get the 
court to make an order relieving 
him from the operation of the 
normal rules, and to what extent 
this relief will go. Such orders 
are within the general powers of 


| equity as “universal trustee”116, A 
|note collecting the English and 


American cases up to 1883 seems 
to summarize to the effect that 
equity can change investments; 
that it will regard the interest of 


| the immediate beneficiary in doing 


| 
} 


ation being $1,000,000 and the sur- 


so; will require a clear case, and 
will hesitate especially when the 
powers in the instrument are not 
broad; and when the consent of a 
particular person is required by 


ew instrument, the court will not 


remove him for refusal to give 
itl17, These powers formerly vest- 
ed in the legislature in New Jer- 
sey!18. When it specifically de- 
fines the duties of the officers of a 
|corporate fiduciary, the court can- 
not relieve them of these duties119, 
The Orphans’ Court Acts vested 
some of these powers also in that 
}court 129, but thses acts are held 
|to require prior application by the 
| fiduciary, application for sanction 
|of the court after the investment 
|is made not coming under them be- 
}cause in such cases the fiduciary’s 
| interest is already fixed; and since 
he is often the only source of ev- 
idence, this makes a fair consid- 
eration difficult!2!1. In doubtful 
cases it is his duty to apply to the 
courti22, But the acts are held ap- 
plicable only to funds to be held, 
and not those to be invested1238. 
Where the corpus of the trust is 
depreciating and likely to contin- 
ue down, the court will disregard 
terms of the instrument and make 





116. New Jersey Bank and Trust Co. v. 
Lincoln Mortgage and Title Guarantee 
Co. et al., 105 N. J. Eq. 557, 148 Atl. 
713 (1930) 

117. Note to Fidelity Insurance Co. v. 
United New Jersey Railway Co., 36 N 
J. Eq. 405 (1883) 

118. Snowhill v. Snowhill, 3 N. J. Eq. 
20 (1834), sustaining a demurrer to a 
bill for an accounting, where a mother 
had successfully applied to the legis- 
lature for a decree to make a conver- 
sion of realty devised to her as execu- 
tor and as son’s guardian 


Cf. now Art. IV Sec. VII 7, 11, N. J. 
Const. 

119. Una v. Dodd, 39 N. J. Eq. 173, 
reversed, 40 N. J. Eq. 672, 5 Atl. 155 


(1885), where the lower court, on ap- 
plication of bank officers, had made an 
order narrowing their scope of invest- 
ment, the upper court reversing a de- 
cree of punishment for contempt for 
violation of this order. 


120. Gray v. Fox, supra, note 13 
Supra, note 20, sec. 136. 

121. Gray v. Fox, supra. 

122. Hetfield v. Debaud, supra, note 3. 
123. Woodruff v. Ward, 35 N. J 


467 (1882), where an executor directed by 
the will to invest in first-class secur- 
ities applied under sec. 115 of the old 
Orphans’ Court Act (rev. St., p. 777) for 
permission to continue the testator’s 
investment in second-mortgage railway 
bonds and was refused. Sec. 136 of the 
later act is a re-enactment of this 
sec. 115. 
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an order to try to save the corpus. 
Stock devised to be held, dividends 
to be paid to the testator’s chil- 
dren, was ordered distributed when 
it began to depreciate, there be- 
ing little hope that it would not 
continue!24. The court said the 
testator would have intended this 
in such a case. Where stock to 
be held for twenty years, income 
to be paid over, ceased paying div- 
idends after having paid about 
80% per year during the testator’s 
lifetime, it was ordered sold at 
$400, the book value being about 
$1,000125. Because of very bad 
market conditions a trustee was 
allowed to depart from the terms 
of the trust agreement and take 
participation certificates, instead 
of mortgages of a defaulting 
mortgage company, when refusal 
would have meant forcing either 
general foreclosures or the carry- 
ing of bad mortgagesi26, But 
where it is merely a question of 
gaining an advantage by a course 
different from the authorized one, 
the application will not be granted. 
Where the trustee of a bond sink- 
ing fund, authorized by the deed 
to invest in previous issues of the 
issuing company, which were then 
selling at a 12% premium, asked 
permission to invest in coming is- 
sues selling at a discount, the 
court saiq the showing of neces- 
sity was not sufficient, especially 
in view of the narrow powers 
granted by the instrument!27, But 





where all the beneficiaries filed the 
application, the court directed the | 
executor to build on a lot owned | 
by the estate, the building on | 
which was then in such bad condi- | 
tion that little rental could be ob- | 
tainedi28. Any person with an in- 
terest in the trust may, on grounds 
of maladministration, apply to the | 
Orphans’ Court for orders to the 
fiduciary!29. 

The conclusion here seems to be 


124. Manning v. Craig, 8 N. J. Eq. 
436 (1884). 

125. Price v. Long, 87 
i01 Atl. 195 (1917). 
126. New Jemey Bank and Trust Co., 
v. Lincoln Mortgage and Title Guaran- 
tee Co. et al., supra, note 116. 


N. J. Eq. 578, 


127. Fidelity Insurance Co. v. United 
Hated Jersey Railway Co., supra, note | 
128. Matthews v. Dellicker, 39 N. J. 
Eq. 90 (1884). 

129. Supra, note 20, secs. 138, 139. 
Perrine v. Petty, supra, note 3, also 


Says that secs. 118 and 119 of the old 
act (supra. note 123, these sections cor- 
responding to secs. 138a and 139 of the 
later act) were remedial, and there- 
fore to be liberally construed. 


that if the fiduciary is holding © 


funds under am instrument the 
terms of which he dislikes, he 
should apply to the court before 
acting in disregard of these terms, 
and then he should be prepared to 
show the hopeless condition of the 
corpus or clear necessity on the 
part of the immediate beneficiar- 
ies, and to ask for a specific kind 
of relief, having regard to the in- 
tent displayed by the _ settlor. 
Likewise, where he is holding 
funds for investment or continu- 
ing unauthorized ones, he should 
be ready to show the extenuating 
circumstances if he is asking re- 
lief from the ordinary investment 
rules, and should try to relate his 
request to the settlor’s intent and 
to ask no more deviation than 
necessary. The wider the powérs 
he can show in himself, the better 
his chances will be, and he should 
also be helped by showing appro- 
val on the part of the beneficiar- 
ies. 
(To continued 


be in next issue) 
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B & L’s Increase FHA 
Mortgage Participation 

WASHINGTON, (CCNS)—Say- 
ings, building and loan associations 
have made steady gains threugh- 
out this year so far in their num- 
ber and percentage of all insti- 
tutions approved as mortgagees 


for the purpose of making insured 
home mortgage loans, according 


ito the Federal Housing Adminis- 


tration. They have _ increased 
their participation in the FHA in- 
sured mortgage system 216.2 per- 
cent since the first of the year, 
compared with a gain of 187.5 per 
cent for all participating institu- 
tions during the same period. 


Foreign Attorneys 





FLORIDA CONSULTANT 
M. H. ROSENHOUSE 
39 BROADWAY, NEW YORK 
DIGBY 4-0310 


Miami Office Long Maintained 
11 Years Active Florida Practitioner 


Civil & Criminal Services 
Available to Lawyers Only. 








Lorenzo J. Roel 


MEXICAN LAWYER 
TO MEXICAN CONSULATE 


149 BROADWAY, NEW YORK 
Tel. BArclay 7-4797 














142 Fulton St., New York City. 
COrtlandt 7-2477-8 


Artistic Framing 





SCHULTHEIS ART GALLERIES 


Legal Subjects—Barmore Collection—Paintings 
Etchings—Sporting Prints—Art Objects. 


Established 1888 


Correspondence Invited 














Ocean County 


Toms River, N. J. 





= & 
TITLE INSUR 
ond 


CERTIFIED ABSTRACTS 





es 


ANCE 











Trust Company 


Title Department 


‘ Phone 38 














——= 





ie i 4 











































































































































































59 N. J. L. J. Index Page 370 


NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 5, 1936. 








For Federal Work 


Held In Abeyance’ 


Establishment of minimum wage 


provisions governing bidders for 


federal work under the Walsh-| point for the recovery, declares the 


Healy Act will be preceded 
thorough inquiry into current con- 
ditions in any industry affected 
This assurance was given the 
Trade and Commerce Bar Associa- 
tion of New York by Gerard D 
Reilly acting administrator of the 
act and member of the Depart- 
ment of Labor 
The Waish-Healy law is not 

“little NRA” but a combination o 
the old Bacon-Davis Act and the 
Eight Hour Law extended to the 
field of Supply contractors, Reilly 
explained. 
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Legal Radio Programs 
kFrowned Upon 


SAN FRANCISCO, (CCNS 
Radio programs in which attorneys 
and judges take part in h ing a 
kind of informal court and the 
judges give legal 
trary to the best tradition f 
Bench and Bar, in the opinion of 
the California State Bar's board of 
governors. 

The following resolution wa 
adopted: 

“Whereas, certain radio stat 
in this state and elsewhere have 
been conducting programs 
which judges and lawyers partic- 
ipate and in which judges give 
al advice over the air to ps 
seeking such advice, and whereas 
such practice is, in t judgment 
of the board of governors of th 
State Bar, contrary to the | 
traditions of the Bench and Bar 
and the dignity and high sta 
ards of the judiciary, it is t 
fore resolved that such lio pro 
grams and such yndu by 
and lawyers is strongly disap 
ed and that it is earnestly ur 
that it be discontinue 
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New 


RAL NEWS 


jwjGHTS OF THE WHEK 
—_—-—-oeo- 
Wednesday, October 28 
socialist government withdraws 
, forces into suburbs of Madrid 
whels advance within ten miles 
wty—Italy charges Russia with 
ty preaches of neutrality pact 
Spanish civil 
ynfers on plans for publi- 
Jersey. 


war—State 


: Thursday, Octover 29 


gosevelt defends social secur- 
act as refuge for workers— 
«ark Supreme Court investi- 
rs visit City Hall to collect 
ds in port land probe—Madrid 





rebels. 
Friday, 
Taree 


L K 


wre 





100—China 
Japanese embassy con- 
litary maneuvers and al- 
cotie trading. 


October 30 


P 


i by new American made 
t assumes offensive—Ma- 
s Italy of sending war- 


) investigations under way 
of Pennsylvania express 
injuring twenty and 
ne—General 
les Pacific coast “- 


maritime 


resents 


Saturday, October 31 


October 21, 1936. 

On motion to strike bill. Granted 
in part. 

For the motion, Joseph Bohrer. 

Contra, Frank W. Hastings. 

Fielder, V. C. 


On June 24, 1933, defendant re- 
covered judgment in the Supreme 
Court against Halpin and caused 
his arrest on a capias issued there- 
on. Halpin secured the appoint- 
ment of an assignee by virtue of 
an insolvent debtor’s proceeding 
in the Common Pleas Court. De- 
fendant was listed among Halpin’s 
creditors in said procedeings. On 
January 30, 1935 the assignee con- 
veyed lots 27—-31 to Sarah Halpin 
who mortgaged lots 29—31 t 
plaintiff which mortgage was later 
foreclosed and the mortgaged 
premises conveyed to plaintiff by 
the sheriff. On April 14, 1936 
‘plaintiff recovered judgment 
| against Sarah and Thomas Halpin 
|and under execution issued there- 
on, lots 27, 28 were conveyed to 
complainant. Defendant recently 
issued an alias execution on her 
judgment against Thomas Halpin, 
and levied upon lots 29—31 

Plaintiff claims defendant's at- 
tempt to sell lots 29-31 creates a 
icloud on plaintiff's title i seeks 
to restrain defendant’s assertion of 


) 





an 
an 


that the petitioner had a judgment 
against defendant mortgagor; that 
no guardian ad litem was appoint- 
ed to represent him as infant; that 
no reference to a master was made | 
to ascertain the truth of the alleg- 
| ations of plaintiff's bill. 

Held: Ex parte proof by affidav- 
it is not permissible if there are 
linfant defendants, Bunting v. 





|Bunting, 87 N. J. Eq. 20. Nothing | 


lean be taken as admitted by de- 
fault of an infant or upon answer 
by his guardian ad litem, Schultz 
v. Saunders, 38 N. J. Eq. 154. Prop- 
er practice is set forth in Rule 
| 196. Plaintiff should have gotten 
'an order to take proofs. Petitioner 
|} only seeks to prove that the mort- 
|gage had been paid by his judg- 
(the mortgagor) be- 


ment debtor 
‘fore final decree made and there- | 


| fore P. L. 1935 p. 185 is not in- 
jvolved. Even though petitioner | 
lays no foundation for such proof, 


|the 
| roneous 


decree as against him is er- 
until guardian is ap- 
pointed to defend, Foulkes 
| Young, 21 N. J. L. 438, and the de- 
jcree will be reversed without con- 


a 


sidering whether or not the infant |New Jersey Supreme Court. 


' . , . 
has a defense on the merits, White 


|v Kilmartin (Ill.) 68 N. E. 1086; 
| Johnson v. Waterhouse (Mass.) 26 
N. E. 234. This petition is a com- 


Vv. 
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pears thereon to have become a 
party thereto for value, C. S. p. 
3738 Sec. 24. A holder in due 
‘course holds the instrument free 
\from_ any defect of title of prior 
| parties “and fre farom defences 
| available to prior parties among 
themselves and may enforce pay- 
ment of the instrument for the full 
| amount thereof against all par- 
ties liable thereon, C. S. p. 3741 
Sec. 57. The plaintiff procured the 
jnotes before maturity and, so far 
‘as it appears, took in good faith 
‘and without notice of any infirmi- 
'ty or defect in the title of his ne- 
gotiator. An antecedent debt con- 
| stitutes value under the negotiable as 
| instruments law, C. S. 3738 Sec. 
25. It is immaterial whether plain- 
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tiff took the notes in settlement | ~ steel safe. fire and burglary, 41x45”: 
| of a pre-existing debt or merely | two stationery cabinets, steel, 36x42; 27 


7 sections of Globe-Wernicke book cases, 
jas security for that debt. To the mahogany; 1 Elliott addresses system 
l extent to which he took the notes | c2¥inet and machine. Room 1230, 

Raymond-Commerce Building, Newark, 2 
}as security he is certainly entitled | N. J. a 


| to recover. —_———— ' 
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all five lots. 
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Monday November 2 ment because of them (Secs. 11 
Representatives of sailor’s union | 28); State v. Ward, 8 N. J. L. 120; 
o arbitrate with Maritime | David v. Blundell, 40 N. J. L. 372 


on 
nh 


at hearing—Madrid | Defendant did not lose his lien 
s, withdrawn suburbs, | filing a claim in the insolvency pro- 
ider rebel fire—Britain re- | ceedings, Moses v. Thomas, 26 N. 
of three sailors by/j 1124. An assignee gets no bet- 
es ter title than the debtor had and 
Tue sday, November 3 jeven a bona fide purchaser would 
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s Franco's troops advance | jots 29-31 because the record of 
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lots 27 and 28 since as between 
two judgment creditors, the de- 
fendant’s prior one lost its pref- 
erence where plaintiff, the subse- 
quent judgment creditor, first is- 
sued execution and levied. 

Denied as to lots 27 
granted as to lots 29—3 
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lent 
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and 28; 
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C. A. Secs, 91, 194) embodies &/ Appoint Guardian ad litem — 
icy of treating all depositors of Proofs. 
insolvent bank equally, Cook tn Chancery of New Jersey. 
unty Nat'l. Bank v. United | weining v. Siletto. 
ates, 107 U. S. 445, 2 S. Ct. 561, October 7. 1936. 

L. Ed. 537. | On petition to vacate final decree. 
The ¢ debtor and creditor relation- | Decree annulled. 
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- r—a characteristic of a erato, Harry Kay. 

ument. These consideration: Bigelow, V. C. 
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Guaranty Co., 294 U. S. 216, 55 |tions to vacate a final decree in a 
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in payment for his services and be- 
for and without know- 
ledge that the dissolution had been | 
breached, the latter in turn deliv- | 
ered the to the plaintiff in 
consideration of a credit extended 
on a previously existing debt. 


agreement for 
PHY—BLUE PRINTS 


CAMDEN, N.J. 











Ns es ee 





maturity 


$1.25 Service and Accuracy at 


SOc rer race | 
The district court judge found | H 


that the plaintiff was an assignee for i 
of the notes and not a holder in / 


due course and hence ered judg- STATES OF CASE and BRIEFS 
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Held: This was error.. Every 
negotiable instrument is deemed ; ae } t 7 Cc : 
prima facie to have been issued ° a un zinger On, nc. 


for a valuable consideration and 
every person whose signature ap- 
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The questions of an equitable 
or trust on the bank's assets 
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———— = = ——THhiGH NOH ee 
| HIGH NO. 
COUNTY COURT JUDGE | CLERK | vHIS JIN DAILY MOTION DAYS COUNTY CLERK SHERIFF 
| | WEEK | CALL 
Atlantic Sup. and Civ. (Hon. Wilfred H. Jayne William A. Blair | 176 | | Fridays at Atlantic City William A. Blair Walter 3. Jeffries 
" ' 
~ - ———___—_—___—~ — | , 
Bergen Sup. and Cir. |Hon. Edwin C. Caffrey |Eugene H. Jorel 181 |November 6 and 20 jJames W. Mercer |Mort. L. O'Connell 
Com, Pleas 2 oe J. Wallace —pee \Fred. U. Hillers | 
inane iain ian —d | 
Burlington “Sup. “and Cir. \Hon, Wilfred H. Jayne {Blizabeth I. Reis [Not Sitting] |Fridays at Atlantic City [Lawrence S. Mingin/John M. Chant 
Camden “Sup. and Cir,|Hon. V. Claude Palmer B hence E. Halpern \ 427 | Every Friday iLeslte H. Ewing |Jos. H. Van Meter _ 
Cape May | sup. and Cir. Hon. Wilfrea H. Jayne |Stirling W. Cole |Not Not Sitting| ? Fridays at Atlantic City |Stirling W. Cole {Paul M Seull 
Cumberland | Sup, and Cir,|Hon. Samuel M. Shay [Frank G. Wettetein| Not Not Sitting) \Frank G. Wettstein| Wm. L. Brown 
RARE LS Sc SON we ee ' 
Essex Sup. and Cir, Hon. "Joseph L. Smith |John Hayden | | 600. | 464 |Friday, November 6 & 13/Russel G. Gates ‘James A. McRell 
Hon. William A. Smith John F. O’Brien | Friday, November 20 
Com. Pleas | ion. Daniel J. Brennan Alvah B. Brown | 102 98 |Friday, November 13 
Hon. Walter D. Van Riper |David Hahn | Friday, Novemoer 6 } 
ciietimeceen ng ie — $$ | — 
Gloucester | Sup. and Cir,|Hon. Samuel M. Shay . Edward Klaisz ‘Trials — | | November 5 last trial day R. Ed. Klaisz E. Arlington Jones 
— ee | SS —EE 
Hudson | Supreme "Hon, A. . Dayton Oliphant Louis ‘De Forge | 180 150 Gustav Bach Hugh F. Parle 
| |Hon. Henry E. Ackerson, Jr./John P. Dalton | | Friday, November 13 
Circuit Hon, Thomas Brown |Thomas J. Gillen | 65 52 |Friday, November 6 | 
Com. Pleas /|Hon. Robert V. Kinkead James J. Walker | 73 See court notes | 
Hon. James R. Erwin \Edward M. Smith 170 | 
Hunterdon | Sup. and Cir.|Hon. Samuel M. Shay \Charles L. Fell Not Sitting (Charles L. Fell |Wm. M. Schomp 
Mercer | Sup. and Cir,|Hon. A. Dayton ‘Oliphant | Chas. P. Hutchinson See Court Notes ; Friday, November 13 Chas. P. Hutchinson| Herbert W. Bradley _ 
Com. Pleas |Hon. James 8. Turp Chas. P. Hutchinson | | 
Middlesex | Sup. and Cir. Hon. John C. Barbour William J. White | 200 ~ |Friday, November 6 |George Cathers F. Herdman Harding 
Monmouth | Sup. and Cir..Hon. Rulif V. Lawrence (Bert Lugannani Trials — |Noy 93 to January 8 Jos. McDermott | Geo. H. Roberts 
— — a ee peneten ipainaiaenemnmmne ee Pee 
Morris Sup. and Cir.|/Hon. Rulif Vv.) Lawrence E. Bertram Mott — — Nov. 2 to November 20 |E. Bertram Mott Fred S. Myers 
Ocean _—| Sup. and Cir.|Hon. Rulif V. Lawrence Granville M. Price Not Sitting John A. Ernst Walter H. Applegate 
—— - _ —EE———— ees ee | 
Passaic | Sup. and Cir.| Hon. Joseph G. Wolber | Saul Lippman 1135 1125 Every Friday Lloyd B. Marsh Thomas E. Manly 
| Com, Pleas /|Hon. Robert H. Davidson John Summers | 162 162 } 
Salem “Sup. and Cir. Hon. Samuel M. Shay _—_—s Walter P. Ballinger Not Sitting) ‘Walter P. Ballinger Hildreth S. Reeves _ 
Somerset | Sup. and Cir. Hon, Rulif V. Lawrence | Walter K. Crater _ Not Sit ting 7 |Walter K. Crater (Robert L. Adams 
Sussex | Sup. and Cir, Hon. Joseph G. Wolber || Arthur L. Wilcox Ret Sitting Arthur L. Wileoz Sydney Webster _ 
Union | Sup. and Cir. Hon. Frank L. Cleary Raymond Schneider) 226 | 168 Friday, November 6,20 \Neil McLeod, Jr. \Leo S. Rigby 
| Com, Pleas (| Hon. Lloyd Thompson Peter Cognassola 370 370 See Court Notes 
Warren | Sup. and Cir. Hon, Rulif V. Lawrence Ramsey Reese Not Sitting = | = | | Ramsey Reese Exsanuel C. Tigar 
SS=—=— ———S— — = — : — —_ ~ 
‘ > by J. Edward ° | De ri , on ft 
Court ee at 1:30 P. M. by Hon he or | Digests Thereupon the present writ was The dismissal of the petition i 
Knight. Common Pleas Civil Cas- 3 allowed. 1925 based on an express finding 
" les are now being heard and will Held: The award must be set Of fact against the titioner on 
Atlantic - 


County 

Hon. Wilfred H. Jayne is hear- 
ing Circuit Court cases until De- 
cember 4, 1936, in Atlantic City. 

Cumberland County 

Hon. Samuel M. Shay hears Cir- 
cuit Court motions in Camden, on 
the first Friday of November and 
December, for the 
Hunterdon, Salem, 
and Gloucester. 

Essex County 

There will be no 
made in the Supreme, 
Common Pleas Courts on Friday 
November 6, 1936. 

The November Commercial Cal 
endar will be called on Friday, 
November 6, with trials starting 
Monday, November 9th. 


Counties of 
Cumberland 


weekly cal 


Circuit an 


Hon. Newton H. Porter is As 
signment Judge until November 
20th. 

Hudson County 
Common Pleas motions are 


heard Fridays by a Criminal Court 
Judge. Criminal Judges for the 
September Term, Hon. Thomas H 
Brown and Hon. Thomas F. Mean 
ey. 
Mercer County 

Hon. A. Dayton Oliphant 
begin the trial of Supreme and Cir- 
cuit Court cases in Trenton on 
November 9, 1936. 

Middlesex County 

There will be no trials of Cir- 
cuit Court cases, week ending 
November 6th. Judge Barbour will 
resume trials on Monday, Novem- 
ber 9th. High number to be reach- 
ed for trials during the week of 
November 9th No. 200. 

Monmouth County 

Common Pleas motions are 

heard every Thursday afternoon 


wil 





. (Continued from page 7) 
continue until the week of Nov 


| ember 16th. At that time Quar- 
ter Sessions cases will be resumed 
ard until January 1, 1937 








plied the ancient rule that the new 
evidence could have been procured 
for the first trial. 

Two months after the last men- 


and hee 
Morris County 


if V. Lawrence will hear a 
Hon. Rulif V. Lawren tioned decision there was another 


Circuit Court Motions, Friday, ; , 
November 6th application to re-open the original 
Novemobder 6 
Passaic County determination and judgment in 
Commercial Cases only are be- |favor of the employer entered in 


ing heard during the week of Nov- 

ember 2nd versal in the Court of Errors and 
Union County 

Hon. Edward A. McGrath hears 

Common Pleas motions every Fri- 


day. 


Appeals required a new trial. 
matter was res judicata. 


here will be a weekly call made 
Courts 


ond petition was filed based upon 
the same claim and dismissed Sep- 
tember 6, 1935 by the deputy com- 
missioner on the stated ground 


Circuit 
5th 


in the Supreme and C 
on Thursday, November 





Consumer Coopera- 


run. 
tives Invade Business 


of certiorari and obtained a rule 
to show cause which was discharg- 


NEW YORK. (CCNS)—Business |©4 88 premature. On appeal to the 


s becoming alarmed at the sud- 





| missal and sent the case back to 
‘en interest in consumer co-opera- 
ives in this country, says Henry 
’. Ralph writing in the Magazine 
of Wall Street. Trade associa- 
tions are studying the subject av- 
idly, making plans to meet this 
new form of competition, he notes, 
adding that it has thrown some- | 
thing of a scare into many bus- 
iness quarters. 


|which resulted 
which was affirmed on 
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that the statutory limitation had | 
Petitioner applied for a writ | 


1925 on the theory that the re- - 


The | 
deputy commissioner held that the | 


| 
| 


Pleas, that court reversed the dis- | 


|the bureau for trial on the merits | 
in an award and | 
appeal. | 














Paterson, New Jersey 








aside on the ground of res judic- 
ata. 
support 
litigation after the original judg- 
ment in favor of the employer and 
| the refusal by the Court of Errors 
and Appeals to recognize the new 
evidence as justifying a second 
| trial, 
was the equivalent of a common 
law non-suit so that a new peti- 
tion could be filed at any time be- 
fore the limitation had run; and 
that such limitation had not run 
t the| because the employer never re- 
same time, March 23, 1935, a sec- | ported the accident to the bureau 
| as required by P. L. 1924 p. 401 


The argument advanced to | 
the continuance of this 


is that the first judgment 


|of the matter. 


the evidence’ produced concluded 
the parties until reversed. 
judgment was, and is, a fina! ani 
;absolute bar to further litigation 
Petitioner may n0 
rely upon an attempt by the dep 
uty commissioner in 1932 
state the result of the 1925 trial 
conducted by him. 
Reversed. 
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